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APPENDIX -12 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

11-04-2022 

(CASE NO- G.R. 3010/2017) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Sri Gauranga Ch. Ghosh 

Represented By  Learned APP Bandana Boro 

Accused person Sri Sushil Ghosh 

S/o- Late Suresh Ghosh 

Village- Alisinga Uriamguri 

P.S.- Tezpur 

Dist- Sonitpur 

 

Represented by Babul Borthakur 

APPENDIX -13 

 

Date of offence 05-08-2017 

Date of FIR 07-08-2017 

Date of charge sheet 31-08-2017 

Date of offence explanation 29-09-2018 

Date of commencement of evidence 05-11-2018 

Date on which judgment is reserved 31-03-2022 

Date of judgment 11-04-2022 

Date of the sentencing order, if any NIL 

Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

NIL Sri Sushil 

Ghosh 

 

NIL 14-09-18 Sections 

341, 

294, 352 

IPC 

Acquitted NIL NIL 
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APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Sri Gauranga Ch. Ghosh Other witness(Informant) 

PW2 Sri Pintu Ghose Other witness 

PW3 Md. Aminul Islam Other witness 

PW4 Sri Dipak Kr. Upadhyay Other witness 

 

B. Defence Witnesses, if any:  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 P. Ext. 1 FIR 

2 P. Ext. 1(1) Signature 

 

B. Defence: 
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Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



P a g e  | 4 

CASE NO: G.R. 3010/2017 
 

JUDGMENT 

1. The informant, Sri Gaurango Chandra Ghosh had 

lodged the ejahar in this case on 06-08-2017 alleging that 

on 05.08.2017, at about 11.00 A.M. when he was returning 

from Daily Bazar after shopping, for some urgent task, he 

had to enter the shop of Md. Ainul Islam. At the time of 

entering, the accused person without any reason attacked 

him and punched on his left cheeks. Therefore, his tooth 

was hurt and blood coming from the tooth. The accused 

person also tried to assault him with a spade but the local 

people resisted him to do so. The accused person abused 

him with filthy language in the public place. The accused 

person also threatened him to dire consequence. Hence, 

this case. 

2. Upon receipt of the ejahar the police registered 

Tezpur Police Station case no: 1576/2017 under Section 

352,325,294,506 of Indian Penal Code, 1860 (hereinafter 

referred to as IPC). After completion of the investigation 

the police submitted charge-sheet against the accused 

person Sri Sushil Ghosh under Sections 341, 294, 352 of 

IPC. 

3. The accused person entered trial and after furnishing 

the accused person with the copies of the relevant 

documents in compliance with Section 207 of CrPC and 

upon finding sufficient materials against the accused 

persons, offence under Section 341, 294, 352 of IPC was 

explained to the accused person to which he pleaded not 

guilty and claimed to be tried. 
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4. The prosecution examined four witnesses including 

the informant, Sri Gaurango Chandra Ghosh as PW-1 and 

also exhibited the ejahar. The statement of the accused 

person under Section 313 Cr.P.C of accused person was 

recorded, which is total denial. The Defence side had 

declined to adduce any evidence. I have heard the 

arguments for both sides.  

5. Upon hearing and on perusal of the case record I 

have framed the following points for determination- 

(I) Whether the accused person on 05.08.2017, at about 

11.00 A.M. wrongfully restrained the informant at Ainul 

Islam’s shop, and thereby committed an offence of theft 

punishable under Section 341 of the Indian Penal Code? 

(II) Whether the accused person on 05.08.2017, at about 

11.00 A.M. uttered obscene language to the informant at 

Ainul Islam’s shop, and thereby committed an offence of 

theft punishable under Section 294 of the Indian Penal 

Code? 

(III) Whether the accused person on 05.08.2017, at about 

11.00 A.M. used criminal force or assaulted the informant 

at Ainul Islam’s shop, and thereby committed an offence of 

theft punishable under Section 352 of the Indian Penal 

Code? 

 

DISCUSSION, REASONS AND DECISION THEREOF: 

6. In the course of the evidence adduced by the 

prosecution, it emerged that the informant, Sri Gaurango 

Ch. Ghosh, who was examined as PW-1 has stated that the 
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incident was occurred on 2 years back at about 11.00 AM 

at Ainul Islam’s shop. Accused person punched him when 

he was sitting in Ainul Islam’s shop. Due to the punch, he 

lost a front lower tooth. Footage of the incident was 

captured in CCTV installed at Ainul Islam’s shop. PW-1 has 

proved his F.I.R. as Ext-1/PW-1 and his signature therein 

as Ext. 1(1)/PW-1. 

 In his cross-examination PW-1 stated that he did not 

remember the date of incident.  He known the accused 

person from childhood and the accused person has 

purchased a piece of land from Johoruddin. Ainul Islam 

was a tenant of the accused person. The accused person 

came to the place of occurrence when he and Ainul Islam 

were sitting in the shop. 

7. PW-2 (Pintu Ghose) has deposed in his evidence that 

he has no knowledge anything about the incident.  

8. PW-3 ( Ainul Islam) in his evidence has deposed that 

the incident was occurred in his shop before 4/5 years ago. 

There was an altercation between informant and accused 

person. 

 In his cross examination he stated that the accused 

person and the informant both argued on a point. He only 

saw the incident. 

9. PW-4 (Dipak Kr Upadyay) in his evidence deposed 

that the incident was occurred at market place. He has no 

knowledge about the incident. 

10. Learned Asst. P.P. has submitted that it is well 

established from the evidence of the prosecution witnesses 
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that the accused person wrongfully restrained the 

informant (PW-1) and assaulted him. He has also 

contended that the accused person caused injuries to the 

informant. Thus learned Asst. P.P. has submitted that the 

prosecution has succeeded to prove the case against the 

accused person beyond all reasonable doubt and as such, 

accused person is liable to be convicted and sentenced in 

accordance with law.  

11. On the other hand, learned counsel for the accused 

person has submitted that prosecution has failed to prove 

the case against the accused person beyond all reasonable 

doubt in as much as evidence of the informant (PW-1) has 

not been supported corroborated by other independent 

prosecution witnesses. He has contended the accused 

person assaulted him and caused injuries, but, other 

independent witnesses have stated that no incident of 

assault took place and only altercation took place between 

both the sides. Thus, learned counsel for the accused 

person has submitted that the accused person is liable to 

be acquitted of the alleged offences. 

12. Point for determination no. (I) relates to commission 

of offence of wrongful restraint by the accused person. 

Wrongful restraint has been defined under Section 339 of 

the Indian Penal Code which says that whoever voluntarily 

obstructs any person in such a way as to prevent him from 

proceeding in any direction in which he has a right to 

proceed, commits wrongful restraint of that person. 

According to this section, the obstruction must be 
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voluntary and the person obstructed must be prevented to 

proceed in any direction in which he has a right to 

proceed. PW-1 is the victim who has stated in his evidence 

that on the day of occurrence, the accused person came 

into Ainul Islam’s shop and punched him. PW-3 has stated 

in his evidence that he was present at the time of 

occurrence and he saw altercation taken place between 

both the sides. PW-4 has stated in his evidence that on the 

day of occurrence, he was at home. He only heard about 

the incident. Thus, it is found from the evidence of PWs, 

that the accused person has not restrained PW-1. In 

absence of specific evidence as regards proceeding to any 

direction by PW-1 and obstructing him to proceed to such 

direction, mere statement of restraining cannot be said to 

be wrongful restraint. Moreover, in the Ejahar (Ext.1) it is 

stated that the incident took place when the informant 

(PW-1) was sitting in Ainul Islam’s shop. PWs 3 & 4 have 

not supported the evidence of PW-1. In view of the above 

discussion, I am of the considered opinion that the 

prosecution has failed to prove the offence under Section 

341 of the Indian Penal Code against the accused persons. 

13. Point for determination no. (II) relates to commission 

of offence of rebuking the informant with obscene words 

by the accused person. It is found from the evidence of the 

prosecution witnesses that none of them has stated that 

the accused person rebuked the informant or uttered any 

obscene words. Having regard to lack of evidence, I am of 

the considered opinion that the prosecution has failed to 
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prove the offence under Section 294 IPC against the 

accused person.  

14. Point for determination no. (III) relates to 

commission of offence of assault or using criminal force to 

the informant (PW-1) by the accused person. It is found 

from the evidence of PW-1 that accused punched him and 

due to punch his front lower tooth was lost. It is found 

from the Medical Report, the accused person was advised 

to the Dental Surgeon. But the accused person stated that 

he has not gone to the Dental Surgeon. Thus, it is 

appeared from the evidence of the informant (PW-1) that 

the accused person assaulted him causing injury to PW-1. 

But, his evidence has not been supported by other 

independent eye witness. PW 3 is the eye witness to the 

occurrence and he has not corroborated and supported the 

evidence of PW-1 as regards assaulting or using criminal 

force to PW-1. They have even not stated anything about 

sustaining any injury by PW-1. It is found from the 

evidence of PW-3 & 4 that only alteration took place 

between both the sides and no incident of assault took 

place. Thus, a doubt arises as regards assaulting or using 

criminal force to PW-1 by the accused person. In view of 

the above discussion, I am of the considered opinion that 

the prosecution has failed to prove the offence under Sec. 

352 of the Indian Penal Code against the accused person 

beyond all reasonable doubt. 

15. From the discussion made in foregoing paragraphs, I 

am of the considered opinion that the prosecution has 
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failed to prove the offences under Section- 341,294,352 of 

the Indian Penal Code against the accused person beyond 

all reasonable doubt and as such, accused person deserve 

acquittal. 

ORDER 

16. Situated thus, accused, Sushil Ghosh is acquitted of 

the offence under Sections 341, 294, 352 of IPC and set at 

liberty forthwith.  

17. The bail bond of the accused person shall remain in 

force for 6 (six) months from today by virtue of Sec. 437A 

Cr.P.C. 

 Given under my hand and seal of this court on this 

11th day of April, 2022 at Sonitpur, Assam. 

        

  

       

(Priyanka Saikia, AJS) 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 


